STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
AJAX PAVI NG | NDUSTRI ES, | NC.
Petiti oner,
CASE NO. 88-1963RX

VS.

DEPARTMENT OF TRANSPORTATI ON,
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FI NAL CRDER

Before J. Law ence Johnston, Hearing Oficer, Division of Adnm nistrative
Heari ngs.

For Respondent: Reynold Meyer, Esquire, of Tall ahassee
For Petitioner: James W Anderson, Esquire, of Tallahassee

A hearing was held in Tallahassee on May 6, 1988, on this challenge to the
validity of the entire Chapter 14-91, Florida Adm nistrative Code, but
particularly with respect to the "shortlisting"” of design/build teans (Rules 14-
91. 005 and 14-91.006) and the limtation on the nunber of teans allowed to be
"shortlisted.” (Rule 14-91.006(4)).

FI NDI NGS OF FACT 1/

1. To inplenent Section 337.11(5), Florida Statutes (1987), the
Respondent, the Department of Transportation (the DOT), pronul gated Chapter 14-
91, Florida Adm nistrative Code. Section 337.11(5) authorizes the DOT the
acconplish certain construction projects by requesting proposals for both the
design and construction fromdesign-build teans consisting of a design
consul tant, a construction engineering inspection (CEl) consultant and a
construction contractor. Section 337.11(5) outlines a procedure that woul d
require prequalification of design-build teans and at |east three proposals in
order for the DOT to proceed with the selection process. Chapter 14-91 provides
for a procedure whereby interested design-build teanms first submt letters of
interest and the DOT selects ("shortlists”) no less than three nor nore than six
teans as the nost highly qualified. Only teans "shortlisted" are allowed to
submt the proposals fromwhich the DOT chooses.

2. The DOT understood that the Legislature intended design-build projects
to proceed in a manner simlar to how the DOT has |let contracts for the design
of roads and bridges since 1973 in accordance with Chapter 14-75, Florida
Admi ni strative Code. The design-build concept conbines the design and
constructi on phases of a project, otherw se separate, into a single contract for
t he performance of both design work and construction by a design-build team
Si nce about 1973, entities seeking to contract with the DOT to do design work
have gone through a sel ection process, by rule, which provided for subm ssion of



letters of interest and "shortlisting" (selection) of three to six nost highly
qualified applicants.

3. A procedure that includes shortlisting, whether for design contracts or
for design-build contracts, has several advantages over a straightforward
request for proposals. 1In the types of requests for proposals often nmade by the
DOT, the overall quality of the proposal and the qualifications and capabilities
of the contractor ultimtely selected often are of greater inportance than the
price of the proposal. "Shortlisting to elimnate |esser qualified offerors
saves offerors unlikely to receive the contract wasted tinme and noney preparing
a proposal and saves the DOT unnecessary tine and noney review ng their
proposal s. Capping the nunber of teans shortlisted insures alimt to the
anmount of tine and noney the DOT nust spend review ng proposals for any one
project; meanwhile, in order for the DOT to proceed, the statute requires at
| east three teans to submit proposals, enough to insure the DOT of enough
conpetition anmong highly qualified offerors and therefore a quality proposal

4. The Petitioner, Ajax Paving Industries, Inc. (Ajax), is a paving
contractor prequalified to do paving work as a contractor or subcontractor for
the DOT. A ax has forned a design-build team which has submitted a letter of
interest to contract with the DOT to do a design-build project in Charlotte
County. Although that particular project pre-dated, and is not governed by,
Chapter 14-91, Florida Adm nistrative Code, future design-build projects will be
governed by these rules. Ajax is substantially affected by the rules.

CONCLUSI ONS OF LAW
A. The Nature of Rule Chall enge Proceedings.
5. Section 120.52(8), Florida Statutes (1987), provides in pertinent part:

"Invalid exerci se of del egated |egislative
aut hority" means action whi ch goes beyond the
powers, functions, and duties del egated by
the Legislature. A proposed or existing rule
is an invalid exercise of del egated |egisla-
tive authority if any one or nore of the

foll owi ng appl y:

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(7);

(e) The rule is arbitrary or capricious.

6. A capricious action is one which is taken w thout thought or reason or
which is taken irrationally. An arbitrary decision is one that is not supported
by facts or logic or that is despotic. Agrico Chem cal Conpany v. State,
Department of Environmental Regulation, 365 So.2d 759 (Fla. 1st DCA 1979) cert.
deni ed, 376 So.2d 74 (Fla. 1979).

7. Rules will be sustained as long as they are reasonably related to the
pur pose of the enabling legislation and are not arbitrary or capri cious.
Fl ori da Beverage Corporation v. Wnne, 306 So.2d 200, 202 (Fla. 1st DCA 1975);
Agrico Chem cal Conpany v. State, Department of Environnental Regul ation, supra;



Jax's Liquors, Inc. v. Division of Alcoholic Beverages and Tobacco, et al., 388
So.2d 1306 (Fla. 1st DCA 1980); Gove Isle, Ltd. v. State, Departnent of

Envi ronnental Regul ation, 454 So.2d 571 (Fla. 1st DCA 1984). As stated in
Department of Professional Regul ation, Board of Medical Examiners v. Durrani
455 So. 2d 515, 517 (Fla. 1st DCA 1984):

The wel |l recogni zed general rule is that
agencies are to be accorded w de discretion
in the exercise of their |awful rul enaking,
clearly conferred or fairly inplied and
consistent with the agenci es' genera
statutory duties. Florida Comr ssion on
Human Rel ati ons v. Human Devel opnent

Center, 413 So.2d 1251 (Fla. 1st DCA 1982).
An agency's construction of the statute it
adm nisters is entitled to great weight and
is not be overturned unless clearly
erroneous. Pan Anerican World Airways,

Inc. v. Florida Public Service Conm ssion
427 So.2d 716 (Fla. 1983); Barker v. Board
of Medi cal Exam ners, 428 So.2d 720 (Fl a.
1st DCA 1983). Wiere, as here, the
agency's interpretation of a statute has
been promul gated in rul emaki ng proceedi ngs,
the validity of such rule must be upheld if
it is reasonably related to the purposes of
the legislation interpreted and it is not
arbitrary and capricious. The burden is
upon petitioner in a rule challenge to show
by a preponderance of the evidence that the
rule or its requirenments are arbitrary and
capricious. Agrico Chemcal Co. v. State
Department of Environmental Regul ation, 365
So.2d 759 (Fla. 1st DCA 1978); Florida
Beverage Corp. v. Wnne, 306 So.2d 200
(Fla. 1st DCA 1975). Moreover, the
agency's interpretation of a statute need
not be the sole possible interpretation or
even the nost desirable one; it need only
be within the range of possible interpretations
Department of Health and Rehabilitative
Services v. Wight, 439 So.2d 937 (Fla. 1st
DCA 1983) (Ervin, C. J., dissenting); Depart-
ment of Administration v. Nelson, 424 So.2d
852 (Fla. 1st DCA 1982); Department of Health
and Rehabilitative Services v. Franat
Realty, Inc., 407 So.2d 238 (Fla. 1st DCA 1981)

(Enphasis in original.) Wether an agency's interpretation of a statute is
within the range of possible interpretations--so that it neither illegally

enl arges, nodifies or contravenes the statute nor is arbitrary and capri ci ous- -
is inmpacted by how closely the statute circunscribes the agency's discretion in
i npl enenting the statute. As statutes confer broader discretion by broadly
outlining how the agency nust act, the range of possible interpretations
avai l abl e to the agency correspondi ngly broadens. This is particularly true of
procedures adopted by an agency to inplenment a program designed to achieve a

| egi sl ative objective.



B. The Enabling Statute.

8. Section 337.11(5), Florida Statutes (1987), enacted by Section 87-162,
Laws of Florida (1987), effective June 30, 1987, provides:

(5)(a) If the head of the departnent
determines that it is in the best interest
of the public to conbine the design and
construction of a road, structure, or
bui | di ng and appurtenant facilities or
equi prent into a single contract, the
department may secure such work through a
request for proposals. Factors including,
but not limted to, time savings, cost
reduction, experience to be gained, or use
of state of the art nethods shall be
consi dered when determ ning the best
i nterest of the public.

(b) The departnent shall adopt by rule
procedure for adm ni stering conbi ned design
and construction contracts. Such
procedures shall include, but not be
[imted to:

1. Prequalification of applicants.

2.  Announcenent of occasions when a
design and construction contract is
desi red.

3. Criteria and personnel to be used for
eval uation proposal s and awar di ng
contracts.

(c) |If at least three responsible
proposal s are submitted pursuant to a
request for proposals, the departnent may
proceed to eval uate the proposals as
provi ded herein. 1In evaluating proposals,
t he departnent shall consider the cost,
safety, and long-termdurability of the
project; the feasibility of inplenenting
the project as proposed; the ability of the
design and construction teans to conplete
the work in a tinely and satisfactory
manner; and such other factors as the
department deens appropriate. In
eval uating the capabilities of the design
and construction teans to performin a
timely and satisfactory manner, the
department shall al so consider such factors
as the abilities of the professiona
personnel, past performance, capacity to
meet tine and budget requirenents,
| ocation, recent, current, and projected
wor kl oad of the firnms, and the vol une of
wor k previously awarded to the firns by the
depart nment .

(d) The departnent may conduct a
conbi ned design and construction contract



9.

Bef ore enactment of Section 337.11(5),

denonstrati on programnot to exceed a tota
contract amount of $50 million. Pursuant
to this program the departnent may award,
to the qualified firmor joint venture with
the | owest cost and best technica
proposal , conbi ned design and construction
contracts for projects in the departnent's
current 5-year transportation plan in each
of the follow ng project categories:

1. Resurfacing;

2. Bridge replacenment, or new bridge
constructi on;

3. Miltilane new construction or
reconstruction; and

4. Fixed capital outlay and parking
gar ages.

Annual |y, the departnment shall submit to
the transportation commttees of the Senate
and the House of Representatives a report
outlining the results obtained from
conpl et ed conbi ned desi gn and construction
contracts awarded to that tine.

Florida Statutes (1987), the DOT

acconplished all of its construction projects in a nmanner fundanentally

di fferent than the nmanner

now aut hori zed by Section 337.11(5). |If the project

were to be designed by outside engineering or architectural consultants, the
design work first was contracted under Section 287.055, Florida Statutes (1987),
the "Consultants' Competitive Negotiation Act."

10.

The Consultants' Conpetitive Negotiation Act

purports to govern al

state agencies desiring to contract for certain categories of professiona
Li ke the rest of Chapter 287, Florida Statutes, the Legislative

Servi ces.

intent is set out

The Legi sl ature recognizes that fair and
open conpetition is a basic tenet of public
procurenent; that such conpetition reduces
t he appearance and opportunity for

favoriti smand i nspires public confidence
that contracts are awarded equitably and
econom cal ly; and that docunentation of the
acts taken and effective nonitoring
mechani snms are i nportant neans of curbing
any inproprieties and establishing public
confidence in the process by which
contractual services are procured. It is
essential to the effective and ethica
procurenent of contractual services that
there be a system of uniform procedures to
be utilized by state agencies in nmanagi ng
and procuring contractual services; that
detailed justification of agency decisions
in the procurenment of contractual services
be mai ntai ned; and that adherence by the

in Section 287.001, Florida Statutes (1987):



agency and the consultant to specific
et hi cal considerations be required.

11. Under Section 287.055(3), an agency first nust publicly announce the
need for the design work and solicit "statements of qualifications and
performance data." Then, under Section 287.055(4), the agency eval uates current
statenments of qualifications and performance data on file, together with those
submitted in direct response to the public announcenent, and select no | ess than
three consultants considered to be the "nost highly qualified to performthe
requi red services," based on several criteria listed in the statute. Finally,
under Section 287.055(5), the agency negotiates with the nost qualified
consultant to arrive at a satisfactory contract. |If negotiations with the nost
highly qualified consultant on the list are unsuccessful, the agency then
negotiates with the next nost highly qualified consultant on the list, and so
on, until it negotiates a satisfactory contract with one of the consultants as
high on the list as possible. If none of the consultants on the list will agree
to a satisfactory contract, Section 287.055(5) authorizes the agency to add nore
consultants to the list, in order of their qualifications, and continue to
negotiate with the highest qualified consultant remaining on the list until a
sati sfactory contract is reached.

12. After a DOT project has been designed by the nore usual nethods, the
DOT woul d advertise for bids to construct the project that has been desi gned
under Section 337.11(2) and, under Section 337.11(3), either award the
construction contract to the | owest responsible bidder or reject all bids.
Those provisions of Section 337.11 nust be read together with Section
287.057(2), Florida Statutes (1987), which provides uniform procedures for use
of all state agencies soliciting bids for contractual services, as defined by
Section 287.012(4), Florida Statutes (1987). See M am Dol phins, Ltd. v.
Metropol i tan Dade County, 394 So.2d 981 (Fla. 1981); Agrico Chem cal, supra.

13. As can be seen under the new design-build program authorized and
est abl i shed by Section 337.11(5), Florida Statutes (1987), the DOT woul d conbi ne
t he design and construction (and constructi on engi neering inspection) components
into one contract. The statute broadly outlines a general procedure for the DOT
to follow in obtaining design-build projects.

C. The Chal l enged Rul e.

14. Although the rule challenge in this case purports to challenge all of
Chapter 14-91, Florida Adm nistrative Code, it actually is directed to two
specific rules in the chapter: Rule 14-91.005, and Rule 14-91. 006.

15. Rule 14-91.005, Florida Adm nistrative Code, governs the "Public
Announcenent Procedures” and, specifically under challenge here, solicits
letters of interest, not proposals, fromdesign-build teans.

16. Rule 14-91.006, Florida Admi nistrative Code, confirns that the DOI's
rul e procedure contenplates an initial review of the letters of interest and
selection ("shortlisting”) of not less than three nor nore than six design-build
teans to be eligible to submt proposals. Rule 14-91.006, Florida
Admi ni strative Code, provides in pertinent part:

(1) Firms desiring to submt proposals on the
design/build project nmust submt a letter of
interest setting forth the qualifications of
the entities involved in the firmand provid-



ing any other information required by the
announcenent of the project.

(2) There shall be a Certification and
Techni cal Review Conmittee conprised of the
following: Director of Construction
Director of Preconstruction and Design;
Directors of QOperations and Production
representing the District in which the
project is |ocated; and other nmenbers as
agreed upon by the previously |isted
menbers. For Turnpi ke projects, the
Tur npi ke Engi neer will serve instead of the
District Directors.

(3) The Certification and Technica
Revi ew Committee shall determne the
relative ability of each firmto perform
the services required for each project.
Determ nation of ability shall be based
upon staff training and experience, firm
experience, location, past experience with
t he Departnent, financial capacity, past
performance, and current and projected work
| oad.

(4) The Certification and Technica
Revi ew Committee shall select not |ess than
three nor nore than six firnms deened to be
nmost highly qualified to performthe
requi red services, after considering the
factors in 14-91.006(3) above. Each of the
firmse will be eligible for consideration in
accordance with rule 14-91.007. The
Conmittee will report its selection of
finalists to the Deputy Assistant Secretary
for Technical Policy and Engi neering
Services and the Deputy Assistant Secretary
representing the District in which the
project is located for their review and
approval . For Turnpi ke projects the Deputy
Assi stant Secretary of Facilities and
Systenms will represent the District Ofice.

D. vValidity O The Shortlisting Procedure.

17.

Section 337.11(5), Florida Statutes (1987),

terns provide for, or direct the DOT to provide for

18.

Just as Sections 337.11(2) and (3), Florida

does not by its express
a "shortlist" procedure.

St atutes, nust be read

together with Section 287.057(2), Florida Statutes, Section 337.11(5), Florida
Statutes (1987), nust be read together with Section 2

St at ut es,

contract ual

whi ch aut horizes, and provi des general proc

determ nes that use of conpetitive sealed bidding is
287.057(3), Florida Statutes (1987), does not provide
provide for, a "shortlisting" procedure.

19.

Subpar agraph (a) of Section 337.11(5), Flor

87.057(3), Florida
edures for, procuring

services by seal ed conpetitive proposals when a state agency

not practicable. Section
for, or direct agencies to

ida Statutes, authorizes

the DOT to secure design-build work "through a request for proposals.™



Subpar agraph (b) authorizes the DOT to promul gate rule procedures to "incl ude,
but not be limted to: 1. Prequalification of applicants. " Fromthis
authority, the DOT"s Rules 14-91. 005 and 14-91.006 provide for the "shortlist”
pr ocedur e.

20. Rules 14-091.005 and 14-091. 006, insofar as they provide for
"shortlisting," do not exceed the DOT's rul emaki ng authority. Section
120.52(8)(b). \Whether it enlarges, nodifies or contravenes the specific
provisions of the law inplenented, in violation of Section 120.52(8)(c), or is
arbitrary or capricious, in violation of Section 120.52(8)(e), Florida Statutes
(1987), turns on whether the DOI's interpretation of the legislative intent as
contenpl ating "shortlisting" is within the range of possible interpretations of
the statute. See Departnent of Professional Regulation v. Durrani, supra.

21. Although neither Section 337.11(5) nor Section 287.057(3), by their
express ternms, provide for, or direct the DOT to provide for, a "shortlisting"
procedure, neither does either statute prohibit the use of "shortlisting" as
part of the procedures inplenenting the design-build program The statute
nmerely broadly outlines the procedures the DOT nmust follow to inplenent the
program conferring broad discretion for pronul gati on of specific procedures.
In addition, Section 337.11(5)(b) specifically authorizes procedures for
"prequalification of applicants.” It is not outside the range of possible
interpretations to conclude that the Legislature was authorizing the DOT to
"prequalify applicants” through "shortlisting," either instead of or, as Chapter
14-91 does, in addition to the procedures already in place for prequalification
of contractors to do work under Section 337.11(2) and (3) and of design
consultants to do work under Section 287.055, Florida Statutes.

22. In addition, since Section 337.11(5) conbines procurenent of design
services and procuremnment of construction contracting services in one request for
proposals, it is reasonable for the DOT to |l ook to, and attenpt to harnonize it
with, Section 287.055, as well as Section 287.057(3). Arguably, design-build is
nmore akin to the procedure involved in the selection of design consultants and
ot her professional engineers. Rule 14-75.004(3)(b)2, Florida Administrative
Code, inplenments Section 287.055 and provides that, with respect to any project
for which the DOT can clearly define the scope of the work required, "the
Departnment shall select no less than three firns nor nore than six firnms deened
to be the nost highly qualified and capable of perform ng the required services
after considering such factors as the technical proposal when requested
As found, this consultant selection process has been in effect since 1973.

23. Finally, although, with respect to the construction conponent of the
design-build request for proposals, Section 337.11(5) nust be read together with
Section 287.057(3), Florida Statutes, it nust be renenbered that DOT
construction projects proceed under Section 337.11(2) and (3) invitations to
bid, not under Section 287.057(3) requests for proposals. It is reasonable for
the DOT to interpret the legislative intent behind Section 337.11(5) as not to
strictly tie the design-build request for proposal to the Section 287.057(3)
request for proposals but rather to envision closer ties to the procedure for
procuring consultant services under Section 287.055, Florida Statutes.

E. Validity O The Limtation On Proposals.

24. For many of the same reasons just given, it is reasonable for the DOT
to interpret Section 337.11(5), Florida Statutes (1987), to authorize it to
[imt the nunber of design-build teans eligible to submt proposals to six
al t hough, by its express ternms, it only sets a mninumof three proposals. As



previously mentioned, Section 287.055, Florida Statutes (1987), also |acks
express authority to limt the nunber of consultants to be placed on the list of
those eligible to negotiate with the agency. Wile recognizing that the

Consul tants' Conpetitive Negotiation Act clearly is different fromthe request
for proposal process established by Section 337.11(5), Florida Statutes, it is
significant that, as previously nentioned, Rule 14-75.004(3)(b)2., which has
been in effect since 1973, has limted to six the nunber of consultants placed
on the DOT "shortlist" for further negotiation for contracts whose scope the DOT
cannot clearly define. Wth presunptive know edge how t he DOT has been
interpreting and inplenmenting Section 287.055, the Legislature has not acted to
curb the DOI. This nust be taken as strong evidence that the DOI" s
interpretation of Section 287.055 is consistent with the |egislative intent.

See State v. Massachusetts Co., 95 So.2d 902 (Fla. 1957), cert. den., 355 U S.
881 (1957); State v. Stein, 198 So. 82 (Fla. 1940); Wl ker v. Departnent of
Transportation, 366 So.2d 96 (Fla. 1st DCA 1979); Austin v. Austin, 350 So.2d
102 (Fla. 1st DCA 1977), cert. den., 357 So.2d 184 (Fla. 1978).

DI SPCSI TI ON
Based on the foregoing Findings O Fact and Concl usions O Law, Aj ax’
petition challenging the validity of Chapter 14-91, Florida Adm nistrative Code,
i s dismssed

DONE AND ORDERED this 27th day of June, 1988, in Tall ahassee, Fl orida.

J. LAVRENCE JOHNSTON

Hearing Oficr

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27 day of June 1988.

ENDNOTE

1/ Explicit rulings on the Petitioner's proposed findings of fact (the DOl not
havi ng submitted any) may be found in the attached Appendi x To Final Oder, Case
No. 88-1963RX

APPENDI X TO RECOMMVENDED ORDER,
CASE NO. 88-1963RX

To conmply with Section 120.59(2), Florida Statutes (1987), the foll ow ng
explicit rulings are made on the Petitioner's proposed findings of fact (the
Respondent not having filed any):

1. Accepted and incorporated.
2. Accepted but subordinate and unnecessary and, because the facts of the
case pre-date the rule under challenge in this case, perhaps irrel evant.



3-4. Accepted and incorporated.

5. Rejected as being a conclusion of |aw

6. Rejected as contrary to facts found. It is one reason, not the only
reason.

7. Rejected as not proven that shortlisting causes the DOT to spend nore
time and noney, net, than not shortlisting. Accepted that in one case it did,
but unnecessary.

8. Accepted but unnecessary.

COPI ES FURNI SHED:

Reynol d Meyer, Esquire
204-B South Mbnroe Street
Tal | ahassee, Florida 32301

James W Anderson, Esquire
Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street, MS-58

Tal | ahassee, Florida 32399-0458

Kaye N. Henderson, Secretary
Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street, MS-58

Tal | ahassee, Florida 32399-0458

Thomas H. Batenen, 111, Esquire
Ceneral Counsel

Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street, MS-58

Tal | ahassee, Florida 32399- 0458

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
1802 The Capitol

Tal | ahassee, Florida 32399-0250

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. All agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



